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376 VIRGINIA LAW REVIEW 

Improvements — Mistake of Law — Willful Trespasser. — The plaintiffs 
were holders under a senior lease and the defendants holders under 
a junior lease of the same property. Both were aware of all the facts 
of the case, but because of a mistake of law the defendants in good 
faith thought that they had the title to the property. The defendants 
obtained a permanent injunctcion prohibiting the plaintiffs from bor- 
ing oil wells on the land, and then under the injunction themselves 
bored wells and produced oil therefrom. On appeal, the injunction 
was set aside and the property decreed to the plaintiffs. Thereupon a 
suit was brought by the plaintiffs to recover the value of the oil mar- 
keted. Held, the plaintiffs are entitled to recover without compensa- 
tion to the defendants for the expense of boring the wells or of mar- 
keting the oil. Pittsburgh & West Va. Gas Co. v. Fentress Gas Co. (W. 
Va.), 100 S. E. 2%. See Notes, p. 361. 

Injunction — Right of Privacy — Use of Person's Name and Picture 
IN News Film and in Advertising News Film. — A State statute prohib- 
ited the use, for advertising purposes, or for purposes of trade, of the 
name, portrait or picture of any living person unless the written con- 
sent of such person had been obtained. The defendant, a film cor- 
poration, took a picture of the plaintiff without her consent, advertised 
it by posters, and proceeded to present it to the public as a news 
item in a film of current events. The plaintiff filed a bill to enjoin the 
use of her picture and name, and to recover damages therefor. Held, 
the defendant is not liable and the injunction is denied. Humiston v. 
Universal Film Mfg. Co., 178 N. Y. Supp. 752. 

Whether or not every one has a common law right to the so called 
"right of privacy" is a question regarding which the authorities are 
not settled. The New York courts, followed by those of Rhode Is- 
land, have consistently refused to recognize the existence of any such 
right in the absence of a statute. Roberson v. Rochester Folding Box 
Co.. 171 N. Y. 5.38, 64 N. E. 442, 59 L. R. A. 478, 89 Am. St. Rep. 828; 
Henry v. Cherry, 30 R. I. 13, 73 Atl. 97, 24 L. R. A. (N. S.) 991, 136 
Am. St. Rep. 928, 18 Ann. Cas. 1006. Thus, where a young lady's pic- 
ture, under which was written, "Flour of the Family," was used with- 
out her consent for the purpose of advertising the flour, both affirm- 
ative and prohibitory relief were denied. Roberson v. Rochester Folding 
Box Co., sufra. The right to restrain the use of one's picture or name 
for advertising purposes or for purposes of trade has, however, been 
acquired now by statute in New York. See Rhodes v. Sperry Co., 193 
N. Y. 223, 85 N. E. 1097, 34 L. R. A. (N. S.) 1143, 127 Am. St. Rep. 945. 
Under this statute it was held that a film company has no right, a 
month after the occurrence of the actual event, to display to the pub- 
lic a reproduction of the event containing the plaintiff's picture, the 
court holding that the film, being a month old, could not be termed a 
news item. Binns v. Vitagraph Co., 210 N. Y. 51, 103 N. E. 1108, Ann. 
Cas. 1915B, 1024. 

Perhaps the majority of courts recognize the common law right of 
privacy, that is, the right not to be interfered with in strictly private 
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affairs. Pavesich v. New England Life Ins. Co., 123 Ga. 190, 50 S. E. 68, 
69 L. R. A. 101, 106 Am. St. Rep. 104, 2 Ann. Cas. 561. Thus, where 
the plaintiff's picture was published without his authority in a paper 
recommending certain medicines to the public, it was held that an ac- 
tion for damages would lie without proof of special damage. Fo.'iter- 
Milburn Co. v. Chinn, 134 Ky. 424, 120 S. W. 364, 34 L. R. A. (N. S.) 
1137, 135 Am. St. Rep. 417. Even these courts, while admitting the 
existence of such a right are divided as to its nature. Some properly 
base it on the right of privacy, while others contend that it is simply 
a property right. See Edison v. Edison Polyform Mfg. Co., 73 N. J. Eq. 
136, 67 Atl. 392. Both of these views, however, necessarily produce the 
same result. The only obstacles in the way of the unlimited recogni- 
tion of this right are the rights of freedom of speech and freedom of 
the press. These latter rights, being guaranteed by the constitution, 
must be carefully guarded. But the right of privacy is also a common 
law right where it is recognized. Neither right can be lawfully used for 
the destruction of the other; they are concurrent and coexistent. 
Pavesich v. Neiv England Life Ins. Co., supra. 

The right of privacy is peculiarly personal and an action brought to 
establish it must, without exception, be brought by the person wronged. 
See Atkinson v. Doherty, 121 Mich. 372, 80 N. W. 285. 45 L. R. A. 219, 
80 Am. St. Rep. 507. 

In the instant case the picture was taken from real life and was 
shown to the public immediately afterwards. The court, therefore, 
held properly that the picture corresponded to a news item and gave 
rise to no cause of action. To hold otherwise would be an infringment 
of the freedom of the press. But when the plaintiff's name and picture 
were posted in public places for the purpose of advertising the film a 
much closer case was presented. It might be reasonably contended 
that this publication was for trade purposes and not for the purpose of 
distributing news. 

I NSUR.\NCE— Murder by Benepici.ary— Right of Administrator of In- 
sured TO Recover. — The beneficiary in an insurance policy murdered the 
person insured. The beneficiary, the wife of the insured, was the sole 
distributee of the estate of the deceased. The administrator of the es- 
tate brought an action against the insurance company for recovery on 
the policy. Held, the administrator cannot recover. Johnston v. Metro- 
politan Life Ins. Co. (W. Va.), 100 S. E. 865. 

It is well settled by the weight of authority that a beneficiary under a 
life insurance policy cannot recover thereon when he has feloniously 
taken the life of the person insured. See Mutual Life Insurance Com- 
pany v. Armstrong, 117 U. S 591; Richards, Lais: of Insurance, 3rd ed., 
§ 64. See also Fiimorc v. Metropolitan Life Insurance Company, 82 Ohio 
St. 208, 92 N. E. 26, 28 L. R. A. (N. S.) 675. 

But it is equally well settled that the insurance company is not ab- 
solved from liability because of the fact that the beneficiary has be- 
come disqualified to claim his right under the policy. Under such cir- 
cumstances, the company is liable to the administrator of the estate 



